First, the Court, as I have noted, went out of its way-way out of its way-to criticize the effects test. The effects test had nothing to do with the Australian plaintiffs' claims, but Justice Scalia knew-in fact, he cites the relevant cases, just as he cited them in his dissent in Hartford Fire1 7 -that it was the effects test that had obliterated the presumption against extraterritoriality in antitrust. The Court was trying to make sure that what happened there was not going to happen again.
Second, the specific holding reached by the Court-that the focus of the statute is on "domestic transactions' -is not consistent with the effects test. Under the pre-Morrison effects test, it was widely assumed, to the point where defendants would not even argue otherwise, that Americans who purchased shares on foreign exchanges could sue under the securities laws, because they suffer the effects of the fraud at home. 18 But under Morrison, as Justice Stevens disapprovingly pointed out in his concurring opinion, those Americans can no longer sue. 19 And district judges are all reading Morrison the same way. 20 The effects test is dead. Third, Morrison's "focus" analysis cannot be construed to restrict the scope of what is considered to be extraterritorial under the presumption. To the contrary, the "focus" analysis was about restricting what can be considered domestic: it was an effort to demonstrate why particular domestic conduct was not enough to cause extraterritoriality's watchdog to lose its bite; it was not an attempt to define what would always suffice. Morrison should thus be understood to mean that having domestic conduct that coincides with the domestic "focus" of congressional concern is a necessary, but not always sufficient, condition for avoiding the presumption. 21 Finally, the Court's holding was quintessentially territorialist. The Court held that "the focus of the Exchange Act is not upon the place where the deception originated, but upon purchases and sales of securities in the United States." 22 Someone once proposed rather similar choice-of-law rules to govern common-law fraud-"When a person sustains loss by fraud, the place of wrong is where the loss is sustained, not where fraudulent misrepresentations are made"-and for torts generally: "The place of the wrong is the state where the last event necessary to make an actor liable for an alleged tort takes place." These rules are from Section 377 of the First Restatement of Conflicts. 23 Professor Beale, I suspect, would have unreservedly applauded Morrison.
THE PRESUMPTION AGAINST EXTRATERRITORIALITY AFTER MORRISON
By William S. Dodge*
The Supreme Court's recent extraterritoriality jurisprudence has been a mess. ' The Court has applied a presumption against extraterritoriality but has seemed to do so inconsistently.
The presumption has limited the reach of the federal eight-hours law, 2 but not the federal trademark statute; 3 it has constrained antidiscrimination law, 4 but not antitrust law.
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Justice Scalia's opinion in Morrison tries to bring order to the chaos. Morrison reiterates "that legislation of Congress, unless a contrary intent appears, is meant to apply only within the territorial jurisdiction of the United States."
6 It emphasizes that this principle applies "in all cases." 7 And it clarifies what is necessary to overcome the presumption-not a "clear statement" but, taking context into account, a "clear indication of extraterritoriality." Less obviously but most importantly, Morrison changes the presumption by focusing not on the location of the prohibited conduct, but on the location of its effects. 9 The traditional understanding of the presumption against extraterritoriality focused on "where the act is done."
10 The Morrison plaintiffs argued that because the alleged fraud happened in Florida, the presumption did not apply, but Justice Scalia disagreed. Courts applying the presumption should concentrate not on where the acts were done, he reasoned, but rather on "the 'focus' of congressional concern."" "[W]e think that the focus of the Exchange Act is not upon the place where the deception originated, but upon purchases and sales of securities in the United States." 1 2 What mattered was not where the conduct occurred but where its effects were felt.
To be sure, Justice Scalia criticized the Second Circuit's "effects test" along with its "conduct test."' 3 But the Second Circuit's effects test was broader than Morrison's. For example, it applied the Exchange Act to transactions on a foreign exchange that affected the price of U.S.-listed shares in the same company 14 and counted as "effects" the sending of misstatements into the United States. 15 It was this broad effects test Justice Scalia condemned as "vague," "unpredictable," and "not easy to administer." 1 6 In its place, Morrison substituted a narrower effects test that focuses exclusively on the location of the specific transaction affected by the fraud.' 7 Shifting the presumption to focus on effects is a positive development. First, it is consistent with the presumption's modem justification-that Congress "is primarily concerned with domestic conditions." The court had earlier found that defendants established a RICO enterprise in the United States 26 and that "BATCo's activities and statements furthered the Enterprise's overall scheme to defraud, which had a tremendous impact on the United States." 
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This should be a sufficiently "clear indication" of Congress's intent to apply the ATS extraterritorially, and it is worth noting that the Bush administration raised the presumption in Sosa v. Alvarez-Machain and got not a single vote for its argument. 3 ' At a more fundamental level, there is an important distinction between the ATS and the antifraud provisions of the Exchange Act: the ATS is simply a jurisdictional provision, whereas Section 10(b) is a rule of substantive law. It is true that the Supreme Court has applied the presumption to the Foreign Sovereign Immunities Act and the Federal Tort Claims Act, 32 but these acts codify federal rules of sovereign immunity in addition to granting jurisdiction. The ATS, by contrast, is "strictly jurisdictional."
33 This distinction can be found in Morrison itself. Justice Scalia applied the presumption against extraterritoriality to Section 10(b) of the Exchange Act, a substantive provision prohibiting fraud. 34 He did not apply the presumption to Section 27, the jurisdictional provision for Exchange Act violations, even though it contained no clear indication that it applied extraterritorially at the time. 36 Rather, Justice Scalia emphasized that the district court did have subject matter jurisdiction under Section 27. The most plausible reason for the Court's differing treatment of Section 10(b) and Section 27 is that the presumption applies only to substantive statutes and not to jurisdictional ones.
Morrison is the Supreme Court's most important extraterritoriality decision in almost two decades, but understanding it requires care. Morrison shifts the focus of the presumption from the location of the conduct to the location of the effects. This means that RICO should not apply to conduct in the United States that causes effects abroad on or through a foreign enterprise, but should apply to conduct abroad that causes effects in the United States on or through a domestic enterprise. But Morrison does not mean that the presumption applies to jurisdictional statutes like the ATS.
MORRISON, THE EFFECTS TEST, AND THE PRESUMPTION AGAINST EXTRATERRITORIALITY: A REPLY TO PROFESSOR DODGE
By Austen L. Parrish* Last term, in Morrison v. National Australia Bank Ltd., the U.S. Supreme Court decided what may be the most significant legislative jurisdiction case of the last few decades. In putting an end to so-called "foreign-cubed" securities cases, the Supreme Court strongly reaffirmed the presumption against extraterritoriality. Specifically, the Court held that insufficient evidence existed that Congress intended Section 10(b) of the 1934 Securities and Exchange Act to "provide a cause of action to foreign plaintiffs suing foreign and American defendants for misconduct in connection with securities traded on foreign exchanges."]
